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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF GEORGIA 

BRUNSWICK DIVISION 
 
Center for a Sustainable Coast and  * 
Karen Grainey,  * 

Plaintiffs, * 
       * 

v.                                                              *    2:19-cv-58   
                                                                 *       

U.S. Army Corps of Engineers et al. * 
Defendants.     * 

__________________________________________* 
 
Plaintiffs’ Response to Defendants’ Cross-Motion for Summary Judgment 

and Reply in Support of Plaintiffs’ Motion for Summary Judgment 
 

I. The Corps claims facts are disputed without support from  
record citations. 

 
The Corps alleges that facts are disputed — but fails to show how. Under 

Federal Rule of Civil Procedure 56(c)(1), the non-moving party can refute an 

asserted fact by: 

• citing to particular materials in the record1 
 
• showing that the materials cited do not establish the fact as undisputed2 or 
 
• showing that the moving party cannot support the fact with admissible 

evidence3 
 

If the moving party points out there is no evidence in the record to support a 

claim or defense, the burden shifts and the non-moving party must identify 

 
1 Fed.R.Civ.P. 56(c)(1)(A). 
 
2 Fed.R.Civ.P. 56(c)(1)(B). 
 
3 Fed.R.Civ.P. 56(c)(1)(B). 
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affirmative evidence4 without relying on “conclusory allegations or legal 

conclusions.”5  

This Court instructed it will “require the parties to conform with Rule 56” and 

that a “party asserting that a fact is genuinely disputed must support that assertion 

by ‘citing to particular parts of materials in the record.’”6 

The Statement of Undisputed Material Facts filed by plaintiffs Center for a 

Sustainable Coast and Karen Grainer (“the Center”) — numbers 10, 22, 23, 26, 27, 

31, 37, and 39 — pointed out important factors missing from the record or 

unexplained conflicts between different parts of the record. The Corps purported to 

dispute these asserted facts but could not back up its denials with record citations. 

The Center’s Fact # 10 pointed out that the administrative record doesn’t 

provide any rational explanation for why the Corps determined new construction in 

Cumberland Island National Seashore “should encounter no opposition.”7 The Corps 

responds that it “relied upon input from the National Park Service . . ..”8 But 

nothing in the record shows the Park Service provided any information on whether 

 
4 Jones v. Wells Fargo Principal Lending, LLC, No. CV 616-129, 2018 WL 1913527, at *2 (S.D. 
Ga. Apr. 23, 2018) citing Fed.R.Civ.P. 56(c)(1)(B). 
 
5 Avirgan v. Hull, 932 F.2d 1572, 1577 (11th Cir. 1991), cert. denied, 506 U.S. 952, 113 S.Ct. 
405, 121 L.Ed.2d 330 (1992). 
  
6 Order, August 20, 2021, ECF 74 at 1-2. 
 
7 ECF 77 at 2, # 10. 
 
8 ECF 78 at 15. 
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it expected public opposition. And just because an agency expresses it has no 

objection to a project doesn’t mean public opposition shouldn’t be expected. 

The Corps doesn’t provide any record citation in response to Fact # 10 but cites 

a page in its brief which cites AR 36 and AR 48.9  

AR 36 shows that the Corps coordinated with federal and state wildlife 

agencies under the Fish and Wildlife Coordination Act (as required before any 

federal authorization to modify a water body)10 and that adjoining property owners 

received notice (as required by Georgia’s Coastal Marshlands Protection Act).11 AR 

36 also states that “the work would be minor, would not have significant individual 

or cumulative impacts on environmental values or navigation and should encounter 

no opposition . . .”  

AR 48 repeats similar language. But the administrative record doesn’t provide 

an explanation for why the Corps determined the dock “should encounter no 

opposition” and the record doesn’t include any information to justify this 

determination. 

Under Rule 56(c)(1), Local Rule 56.1, and this Court’s August 20, 2021, Order,12 

the Center’s Fact # 10 is deemed admitted because the Corps did not refute it.13 

 
9 The Corps’ response to Fact # 10 cited to “ECF 71 at 27,” but the Corps was referring to page 
27 of its brief, as numbered on the bottom of the page.  
 
10 16 U.S.C. § 662(a). 
 
11 O.C.G.A. § 12-5-286(d). 
 
12 ECF 74 at 1-2. 
 
13 LR 56.1; Fed.R.Civ.P. 56(c)(1) 
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The Center’s Fact # 22 pointed out that the Corps — after writing that an 

archeological survey was “extremely minimal” — accepted the survey without 

further explanation as to whether there were enough shovel tests for an adequate 

review.”14 The Corps’ response cited AR 56 and 82.15  

AR 82 is the Corps’ comment that “[e]ight shovel tests over a 7.3-acre tract 

amounts to roughly 1 shovel test per acre, which is extremely minimal even for a 

reconnaissance level survey. One would think that at least three times that number 

would be expectable for an area of this size. AR00082.” AR 82 also states that 

“archaeologists think that the entire western bluff line along marsh and channel 

from Dungeness Wharf northward to the north end of the Island is one continuous 

series of occupations.” 

AR 56 is a letter in which Georgia Historic Preservation Division (“HPD”) 

“concurs that no historic properties that are listed or eligible for listing in the 

National Register of Historic Places will be affected by this undertaking.”  

The archeological survey’s purpose was to “assess the potential for unrecorded 

archaeological resources within the project tract.”16 If resources are not discovered 

they cannot be evaluated by HPD for National Register eligibility or assessed for 

adverse effects. But the record doesn’t explain how the Corps determined whether 

to: (a) require more shovel tests or (b) send the survey — with three times fewer 

 
14 ECF 77 at 5. 
 
15 ECF 78 at 16. 
 
16 AR 147. 
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shovel tests than expected — to HPD for a determination of whether the project 

may adversely affect known historic resources.  

Under Rule 56(c)(1), Local Rule 56.1, and this Court’s August 20, 2021, Order, 

the Center’s Fact # 22 is deemed admitted because the Corps did not refute it. 

The Center’s Fact # 23 pointed out that the administrative record didn’t 

address whether new construction in Cumberland Island National Seashore was an 

extraordinary circumstance that warranted public notice before final agency 

approval.17 The Corps responded that it coordinated with other agencies and 

property owners “to inform itself of any extraordinary circumstances warranting a 

more in-depth NEPA analysis.”18 To support this claim the Corps cites AR 36, which 

shows that federal and state agencies coordinated under the Fish and Wildlife 

Coordination Act and that adjoining property owners received notice under the 

Coastal Marshlands Protection Act. AR 36 repeats the Corps’ finding that the work 

“should encounter no opposition” — but as with the response to Fact # 10 — nothing 

indicates that another agency provided information to support this finding.  

Finding that a project “should encounter no appreciable opposition”19 is only 

one factor in issuing a letter of permission. The Corps’ regulations instruct district 

engineers to “be alert for extraordinary circumstances where normally excluded 

actions could have substantial environmental effects” that prohibit using a 

 
17 ECF 77 at 5, # 23. 
 
18 ECF 78 at 16-16. 
 
19 33 C.F.R. § 325.2(e)(1)(i). 
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categorical exclusion.20 In responding to Fact # 23, the Corps failed to show that any 

agency weighed in on whether the project’s location in a National Seashore may be 

an extraordinary circumstance requiring further review and public notice. The 

Corps also failed to identify any record material where it even considered whether 

construction in a National Seashore may require public notice. 

Under Rule 56(c)(1), Local Rule 56.1, and this Court’s August 20, 2021, Order, 

the Center’s Fact # 23 is deemed admitted because the Corps did not refute it. 

The Center’s Fact # 26 stated that the administrative record doesn’t identify 

any land use classifications, controls, or policies established to preserve the 

seashore’s primitive state.21 In response, the Corps cites AR 41.22 But AR 41 

identifies the Lumar tract’s land use (open water and forested uplands) — not any 

land use classifications, controls, or policies established to preserve the seashore’s 

primitive state. 

The Corps’ regulations require the agency to evaluate the effect of proposed 

structures on values associated with parks, including National Seashores.23 This 

regulation requires that Corps action on all permit applications, “insofar as 

possible, be consistent with” land use classifications, controls, or policies “and avoid 

 
20 33 C.F.R. Pt. 325, App. B (6)(b) (emphasis added). 
 
21 ECF 77 at 6, # 26. 
 
22 ECF 78 at 17. 
  
23 33 C.F.R. § 320.4(e); AR00197-198. 
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significant adverse effects on the values or purposes for which those classifications, 

controls, or policies were established.”24 

The administrative record doesn’t reflect that the Corps, before reaching its 

decision, considered the Seashore Act or honored the policy underlying it. The Act’s 

goal is to maintain Cumberland Island in a primitive state.25 But the 

administrative record doesn’t even include the term “primitive.”26 

Fact # 27 similarly pointed out that the administrative record doesn’t state 

whether any land use classifications, controls, or policies established to preserve the 

seashore’s primitive state exist for the affected area.27 The Corps again cited AR 41 

in response, but that page is not responsive to this fact.28  

Under Rule 56(c)(1), Local Rule 56.1, and this Court’s August 20, 2021, Order, 

the Center’s Facts # 26 and 27 are deemed admitted because the Corps did not 

refute them. 

The Center’s Fact # 31 stated there was no finding that Lumar’s property was 

deemed to be especially adaptable for recreational uses.29 This is relevant to the 

Seashore Act, which states: 

 
24 Id. 
 
25 16 U.S.C. § 459i–5(b). 
 
26 Center Fact # 40, ECF 77 at 8; ECF 78 at 20. 
 
27 ECF 77 at 6, # 27. 
 
28 ECF 78 at 18. 
 
29 ECF 77 at 7. 
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Except for certain portions of the seashore deemed to be especially 
adaptable for recreational uses . . . the seashore shall be permanently 
preserved in its primitive state . . .30 
 

The Corps purports to dispute Fact # 31 by stating it “considered that Lumar 

intended to use the dock as a ‘private recreational dock for use by the owner.’”31 But 

considering the applicant’s intended use is not the same as deeming the project 

location “to be especially adaptable for recreational uses.” No such finding was 

made. And any such finding would be contrary to the Eleventh Circuit’s 

interpretation in High Point, LLLP v. National Park Service, where the court found 

that the Seashore Act “required the island to be ‘permanently preserved in its 

primitive state,’ with the exception of development for certain public recreation 

activities.”32   

Under Rule 56(c)(1), Local Rule 56.1, and this Court’s August 20, 2021, Order, 

the Center’s Fact # 31 is deemed admitted because the Corps did not refute it. 

The Center’s Fact # 37 pointed out that the Corps failed to explain the 

inconsistency between stating that constructing the dock would likely lead to 

clearing live oak forest for a house and its conclusions that the project “would have 

no effect on land use” and “is not expected to change the existing land uses.”33 

 
30 16 U.S.C. § 459i-5. 
 
31 ECF 78 at 7 citing AR 235. 
 
32 High Point, LLLP v. Nat'l Park Serv., 850 F.3d 1185, 1189 (11th Cir. 2017) citing 16 U.S.C. § 
459i-5(b). 
 
33 ECF 77 at 8; AR 41, AR 165; AR 198-199 
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The Corps claims there is no inconsistency and implies some unspecified 

information caused the Corps to “determine[] that the project was not expected to 

change the existing land uses.”34 But the Corps doesn’t provide any record cite to 

support its conclusion. The only citations are AR 41 and AR 187. 

AR 187 is the applicant’s assertion that the 7.3-acre archeological study area 

“will more than cover the general location/area of any potential future home 

development.” AR 41 is the Corps’ determination “that the proposed work would 

have no effect” on land use within the vicinity of the project.” 

Neither citation explains the inconsistency between the Corps’ project manager 

stating the “applicant plans to construct a single family residential structure in the 

future, after dock access is approved,”35 and the Corps’ later conclusion that the 

project “would have no effect on land use.”36 Nor does any material in the record 

explain how the Corps concluded the project would not affect land use.  

The only evidence on this issue shows the dock is expected to change the 

existing land use. The application refers to “vehicular access to the dock for 

unloading equipment and supplies for the future house,”37 and the Corps project 

manager wrote “that in all likelihood, the applicant would not construct a single 

family residence on the upland if the dock were not permitted.”38   

 
34 ECF 78 at 19. 
 
35 AR 198. 
 
36 AR 41. 
 
37 AR 236. 
 
38 AR 198-199; Undisputed at ECF 77 at 7, # 34; ECF 78 at 19. 
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Under Rule 56(c)(1), Local Rule 56.1, and this Court’s August 20, 2021, Order, 

the Center’s Fact # 37 is deemed admitted because the Corps did not refute it. 

The Center’s Fact # 39 pointed out that the Corps overlooked whether the dock 

may affect Cumberland Island National Seashore’s primitive state.39 The Corps 

disputes this, citing AR 31-49.40 But no material in these pages showed any 

consideration of whether the dock may affect the seashore’s primitive state. There is 

no mention of the Act, its purpose, its requirements, or the term “primitive.”  

Under Rule 56(c)(1), Local Rule 56.1, and this Court’s August 20, 2021, Order, 

the Center’s Fact # 39 is deemed admitted because the Corps did not refute it. 

II. The Corps violated the Seashore Act.  
 

The Corps doesn’t claim it has no obligation to comply with the Seashore Act. 

Instead, it provides four reasons why it purportedly complied with the Act. 

First, the Corps cites the “exception for ‘certain portions of the seashore 

deemed to be especially adaptable for recreational uses,” including boating.41 As 

explained above, the administrative record doesn’t include any finding that Lumar’s 

tract was deemed especially adaptable for recreational uses42 — and any such 

 
 
39 ECF 77 at 8, # 39. 
 
40 ECF 78 at 19-20. 
 
41 ECF 71 at 39 citing 16 U.S.C. § 459i-5(b). 
 
42 ECF 77 at 7, ¶ 31; ECF 78 at 18, ¶ 31 citing AR 235. 
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finding would conflict with the Eleventh Circuit’s interpretation that this exception 

is for “public recreation activities.”43   

Second, the Corps states the “Seashore Act gives the Secretary of the Interior 

the responsibility to administer, protect, and develop Cumberland Island” and 

claims the Corps therefore properly relied on the Park Service’s decision not to 

object to Lumar’s dock.44 But this Court determined that the Park Service’s “letter 

of no objection was a product of a state statutory framework whereby individuals or 

entities were entitled to oppose permit applications in their role as neighboring 

landowners” and that the Park Service’s “letter declining to object to Lumar's 

permit request was not necessarily a finding . . . that the dock project was allowed 

under the Seashore Act.”45 The Corps hasn’t cited any law or identified any material 

in the record to rebut the Court’s Order. 

The Corps doesn’t argue the Seashore Act applies only to the Park Service. But 

in attempting to rely on the Park Service’s letter of no objection, the Corps claims 

that the Center’s “statutory interpretation argument fails to address” that the 

“Seashore Act gives the Secretary of the Interior the responsibility to administer, 

protect, and develop Cumberland Island, including the conservation and 

management of natural resources.”46  

 
43 High Point, LLLP v. Nat'l Park Serv., 850 F.3d 1185, 1189 (11th Cir. 2017) citing 16 U.S.C. § 
459i-5(b). 
 
44 ECF 71 at 39. 
 
45 Order, March 19, 2020, ECF 33 at 15. 
 
46 ECF 71 at 39, citing 16 U.S.C. § 459i5(a). 
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But the Center expressly showed why this text supports its statutory 

interpretation.47 The Corps refers to language in § 459i5(a) of the Seashore Act 

which states that the seashore shall be administered, protected, and developed in 

compliance with certain sections of the National Park Service Organic Act of 1916.48  

The NPS Organic Act created the National Park Service and directed it to 

conserve park resources and provide for their use and enjoyment “in such a manner 

and by such means as will leave them unimpaired” for future generations.49 

In its motion for summary judgment, the Center explained that the reference in 

§ 459i-5(a) to the Cumberland Island National Seashore being “administered, 

protected, and developed” in compliance with the NPS Organic Act — and the 

absence of any reference to the Organic Act (or to the Secretary) in § 459i5(b) — 

creates a presumption that Congress “intentionally and purposely” omitted this 

language from subsection (b)’s unambiguous mandate that the seashore’s primitive 

state shall be preserved.50  

Third, the Corps argues the Center failed “to present any concrete evidence 

that the dock will interfere with the area’s primitive nature.”51 But the Center’s 

claim is that the Corps failed to consider that the Seashore Act requires 

 
47 ECF 68 at 27-28. 
 
48 16 U.S.C.A § 459i-5(a). 
 
49 54 U.S.C.A. § 100101 (recodified from 16 U.S.C. § 1). 
 
50 ECF 68 at 28 citing Allison Engine Co. v. U.S. ex rel. Sanders, 553 U.S. 662, 671 (2008) citing 
Barnhart v. Sigmon Coal Co., 534 U.S. 438, 452 (2002). 
 
51 ECF 71 at 39. 
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Cumberland Island to be permanently preserved in its primitive state. The Corps 

conceded that the administrative record doesn’t even use the term 

“primitive,”52 which shows the agency failed to consider an important factor. If the 

Corps’ decision is overturned and remanded back to the agency, the Center will 

show that the dock interferes with Cumberland Island’s primitive state.  

Finally, the Corps argues it complied with a regulation for evaluating permit 

applications. The administrative record doesn’t support this.  

The Corps’ regulations require the agency to evaluate the effect of proposed 

structures on values associated with National Seashores, so that the Corps’ action 

on permit applications, “insofar as possible, be consistent with” land use 

classifications, controls, or policies “and avoid significant adverse effects on the 

values or purposes for which those classifications, controls, or policies were 

established.53 

The Corps violated this regulation by approving the dock without considering 

the Seashore Act or honoring the policy underlying it. The administrative record 

doesn’t mention the Act, its purpose, or its requirements, and the Corps didn’t 

consider the project’s effect on the seashore’s primitive state. See the Center’s Facts, 

26, 27, and 39 (discussed in Section I), and Facts # 40 and 41 (undisputed).54  

 
52 Center Facts # 40 and 41, ECF 77 at 8; ECF 78 at 20. 
 
53 33 C.F.R. § 320.4(e). 
 
54 ECF 77 at 6, # 26; ECF 78 at 17, # 26; ECF 77 at 6, # 27, ECF 78 at 18, # 27, ECF 77 at 8, # 
39; ECF 78 at 19-20, # 39; ECF 77 at 8, # 40 & 41; ECF 78 at 20, # 40 & 41. 
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The Seashore Act’s “public policy goal” is “the maintenance of Cumberland 

Island in a primitive state.”55 The Corps overlooked the Seashore Act’s 

requirements and as a result failed to honor the policy underlying it, as required by 

33 C.F.R. § 320.4(e). The Corps now offers a post hoc rationalization that the dock 

will be used for recreation. But neither the administrative record nor Eleventh 

Circuit law support approving the dock under that exception. The Corps erred by 

approving the dock without acknowledging the Seashore Act’s policy goal of 

maintaining Cumberland Island in a primitive state. 

 

III. The Corps Violated NEPA 

A. The Dock Didn’t Qualify for a Letter of Permission 

The Corps approved Lumar’s dock by issuing a “letter of permission.” 

Applications “which qualify as letters of permission” are “categorically excluded 

from NEPA documentation.”56 

The Corps explains that its “regulations governing Letters of Permission” do “not 

involve public notice.”57 The Center agrees. But a letter of permission can only be 

used to authorize activities if it is reasonable to conclude the proposed work: 

• would be minor 

 
55 United States v. Jenkins, 714 F. Supp. 2d 1213, 1224 (S.D. Ga. 2008) citing 16 U.S.C. § 459i–
5. 
 
56 33 C.F.R. Pt. 325, App. B (6)(a). 
 
57 ECF 71 at 35 citing 33 C.F.R. § 325.2(e)(1). 
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• would not have significant individual or cumulative impacts on 
environmental values, and 
 

• should encounter no appreciable opposition58 

“Appreciable” means “[c]apable of being measured or perceived.”59 The Corps 

did not refute this or suggest a different meaning.  

And although the Corps implied it should be entitled to deference in 

interpreting this regulation,60 it never claimed the regulation is ambiguous or 

subject to more than one reasonable interpretation. “If uncertainty does not exist, 

there is no plausible reason for deference” to an agency’s interpretation of its own 

regulations.61 “The regulation then just means what it means—and the court must 

give it effect, as the court would any law.”62 

The administrative record does not articulate any explanation for why the 

Corps determined that the dock “should encounter no opposition.”63  

In its Statement of Undisputed Material Facts, Fact # 10, the Center asserted: 

The administrative record doesn’t provide any rational explanation for 
why the Corps determined that new construction in Cumberland 
Island National Seashore ‘should encounter no opposition.’  
 

 
58 33 C.F.R. § 325.2(e)(1)(i) (emphasis added). 
 
59 APPRECIABLE, Black's Law Dictionary (11th ed. 2019); See also, Oxford English Dictionary: 
“Capable of being recognized by the senses; perceptible” 
 
60 ECF 71 at 34, n. 14. 
 
61 Kisor v. Wilkie, 139 S. Ct. 2400, 2415, 204 L. Ed. 2d 841 (2019). 
 
62 Id. 
 
63 AR 48. 
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As explained in Section I, the Corps did not refute this, and it should be 

deemed admitted.64  

Section II.A.3 of the Corps’ Opposition and Cross Motion for Summary 

Judgment asserts it was “reasonable” to conclude the “the dock was not likely to 

generate appreciable opposition.”65 The Corps offers no plausible explanation. The 

Corps cites four pages from the record, of which AR 36 and AR 48 were discussed 

above with Fact # 10. The two additional pages, AR 37 and AR 228, don’t support 

the Corps’ claim that the dock “should encounter no opposition.” 

The Corps admits the project manager showed awareness of the public’s 

interest in Cumberland Island.66 Its conclusion that the dock “should encounter no 

opposition” is unsupported by the record and contrary to the public’s “strong 

interest in preserving Cumberland Island in a primitive state.”67 The Corps failed to 

articulate a satisfactory explanation and committed a clear error of judgment.  

 

B. The Corps Violated NEPA by Preparing an Environmental 
Assessment Without Public Notice 

 
The Corps’ regulations state that an Environmental Assessment (“EA”) 

“normally should not exceed 15 pages and shall conclude with a FONSI . . . or a 

 
64 LR 56.1; FRCP 56(c)(1) 
 
65 ECF 71 at 34-36. 
 
66 AR00199. # 12, See also # 13, 14.  ECF 77 at 3, # 12-15; ECF 78 at 15, # 12-15. 
 
67 United States v. Jenkins, 714 F. Supp. 2d 1213, 1224 (S.D. Ga. 2008). 
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determination that an EIS is required.”68 The EA for Lumar’s dock is 14 pages and 

concludes with a FONSI (finding of no significant impact).69 

The Corps claims it “did not issue a finding of no significant impact . . .”70 But 

Part V of the Case Document and Environmental Assessment is titled “FINDING OF 

NO SIGNIFICANT IMPACT.”71  

The Corps won’t acknowledge it issued a finding of no significant impact 

because CEQ’s regulations stated, “The agency shall make the finding of no 

significant impact available to the affected public . . .”72 So regardless of whether 

the Corps could have approved the dock with a letter of permission, by choosing to 

also prepare and EA and finding of no significant impact, the Corps waived any 

right it may have had to hide the decision from the public, and its failure to make 

the finding of no significant impact available to the public was not in accordance 

with law. 

An agency “must be able to make a convincing case” for its finding of no 

significant impact.73 This requires taking a “‘hard look’ at potential adverse 

environmental consequences,”74 including reasonably foreseeable upland 

 
68 See, 33 C.F.R. § Pt. 325, App. B (7). 
 
69 AR 34–AR 47. 
 
70 ECF 78 at 19, ¶ 38. 
 
71 AR47 (capitalization in original). 
 
72 40 C.F.R. § 1501.4(e)(2016). 
 
73 Hill v. Boy, 144 F.3d 1446, 1451 (11th Cir. 1998) 
 
74 Id. 
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development.75 The Corps claims it “has no jurisdiction over construction of a 

residence” on the Lumar tract unless jurisdictional waters are in the construction 

area.76 But the Corps’ regulations specify that the “district engineer is considered to 

have control and responsibility for portions of the project beyond the limits of Corps 

jurisdiction . . . where the environmental consequences of the larger project are 

essentially products of the Corps permit action.”77 

The application refers to “unloading equipment and supplies for the future 

house,”78 and the Corps admits that its project manager found “in all likelihood” the 

applicant would not construct a house “if the dock were not permitted.”79  

The Corps overlooked this impact. The administrative record doesn’t disclose 

whether any houses have been constructed on Cumberland Island since the 

National Seashore was established,80 and the Corps admits it didn’t consider this.81 

One factor in determining the significance of environmental impact is the 

“degree to which the action may establish a precedent for future actions with 

 
 
75 33 C.F.R. Pt. 325, App. B (7)(b); 40 C.F.R. § 1508.8(b) (2016). 
 
76 ECF 71 at 14, n. 5. 
 
77 33 C.F.R. § Pt. 325, App. B (7)(b)(2). 
 
78 AR 236 
 
79 AR 198-199; Undisputed at ECF 77 at 7, # 34; ECF 78 at 19. 
 
80 ECF 77 at 7, # 33; ECF 78 at 19. 
 
81 ECF 71 at 14, n. 5 (“Whether any houses have been constructed on Cumberland Island since 
passage of the Seashore Act was not relevant to the Corps’ decision.”). 
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significant effects or represents a decision in principle about a future 

consideration.”82 But the Corps admits the record doesn’t disclose whether the 

agency anticipated that the dock or consequent housing may establish a precedent 

for future development on Cumberland Island.83 

The record also fails to support the Corps’ statements about other docks. The 

EA states that “numerous docks of similar layout and style exist,”84 but there’s no 

information about how other docks compare in size to Lumar’s dock, and no 

information about whether they were built before or after the National Seashore 

was established.85 The Corps claims when docks were built — and whether they’re 

public or private — were not relevant to its assessment.  

But there’s no evidence any other dock was approved in violation of NEPA or 

the Seashore Act. The Park Service’s Dungeness, Plum Orchard, and Sea Camp 

docks are expressly authorized. Other docks may be privately owned but pre-

existing or subject to retained rights. There’s no way to know from the 

administrative record. 

The Corps tries to claim that the Case Document and Environmental 

Assessment for the Lumar dock “is unrelated to an Environmental Assessment as 

 
82 40 C.F.R. § 1508.27(b)(6) (2016). 
 
83 ECF 77 at 5, # 25; ECF 78 at 17. 
 
84 AR 40. 
 
85 ECF 77 at 6, # 29; ECF 78 at 18. The Corps cited to an extra-record website to identify prior 
docks but seemingly withdrew that citation by omitting it from an amended statement of 
undisputed facts. See, ECF 78 at 3-4, # 5. 
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that term is used under NEPA.”86 But the Corps doesn’t try to refute that the 

Lumar EA contains the same type of information as EAs for other Corps projects 

reviewed under NEPA (although not the same quality of information).  

Nor does the Corps try to deny that it also used a “Case Document and 

Environmental Assessment” as NEPA documentation in Hill v. Boy, Preserve 

Endangered Areas of Cobb's History Inc. v. U.S. Army Corps of Engineers, and 

Georgia River Network v. U.S. Army Corps of Engineers — none of which were 

categorical exclusions.87 

The Corps seemingly understood the project’s location on Cumberland Island 

warranted a closer review than a similar dock on another island.88 No other 

explanation in the administrative record or in the Corps’ brief explains why the 

agency prepared a 14-page EA and a 251-page administrative record for a project 

that was supposedly “categorically excluded from NEPA documentation.”89  

But the Corps admits it authorized Lumar’s dock with no public notice or 

opportunity for public comment.90 The agency erred as a matter of law by preparing 

an EA without public notice.91 

 
86 ECF 71 at 24, n. 9. 
 
87 See, ECF 68 at 23. 
 
88 ECF 77 at 3, # 12-15; ECF 78 at 15, # 12-15. 
 
89 ECF 71 at 22. 
 
90 ECF 77 at 2, ¶ 8; ECF 78 at 14, ¶ 8. 
 
91 33 C.F.R. § Pt. 325, App. B (7); 40 C.F.R. §§ 1501.4(b), 1506.6(b), 1506.6(d) (2016); Fund for 
Animals, Inc. v. Rice, 85 F.3d 535, 545 (11th Cir. 1996). 
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III. The Center has standing because its members are harmed by 
the dock. 

 
“[E]nvironmental plaintiffs adequately allege injury in fact when they aver 

they use the affected area and are persons ‘for whom the aesthetic and recreational 

values of the area will be lessened’ by the challenged activity.”92  

The Corps relies on Glynn Environmental Coalition v. Sea Island Acquisition 

and Texas Independent Producers and Royalty Owners Association v. E.P.A. to 

support its contention that the Center’s “claimed aesthetic interests are too vague 

and conclusory . . .”93 Neither case affects the Center’s right to sue the Corps. 

Glynn Environmental Coalition (“GEC”) alleged it was harmed by the loss of a 

half-acre wetland. This Court looked to whether the member GEC relied upon for 

standing could sue in her individual capacity.94 This is because an organization has 

“associational” standing to sue on behalf of its members when:  

• its members would otherwise have standing to sue in their own right 
 

• the interests it seeks to protect are germane to the organization's purpose 
and 

 
• neither the claim asserted nor the relief requested requires the participation 

of individual members in the lawsuit.95 
 

 
92 Friends of the Earth, Inc. v. Laidlaw Env't Servs. (TOC), Inc., 528 U.S. 167, 183 
(2000) quoting Sierra Club v. Morton, 405 U.S. 727, 735 (1972). 
 
93 ECF 71 at 20; Glynn Env't Coal., Inc. v. Sea Island Acquisition, LLC, No. CV 219-050, 2021 
WL 313626 (S.D. Ga. Jan. 29, 2021); Texas Indep. Producers & Royalty Owners Ass'n v. E.P.A., 
410 F.3d 964 (7th Cir. 2005). 
 
94 Glynn Env't Coal., Inc. v. Sea Island Acquisition, LLC, No. CV 219-050, 2021 WL 313626, at 
*2 (S.D. Ga. Jan. 29, 2021). 
 
95 Hunt v. Washington State Apple Advertising Comm’n, 432 U.S. 333, 343 (1977). 
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GEC alleged the water quality at Dunbar Creek had diminished since the 

wetland was filled — but offered “no specific factual allegations” that filling the 

wetland caused this pollution.96 GEC similarly filed an expert affidavit describing 

harms that can occur from filling wetlands — but the affidavit didn’t allege “any 

specific harms to Dunbar Creek.”97  

Similarly, in Texas Independent Producers, an environmental group alleged 

EPA’s issuance of a General Permit for stormwater discharges lessened it members’ 

aesthetic and recreational enjoyment of several rivers. The group filed affidavits 

from three members but two failed to identify “any specific construction project” 

authorized under the General Permit and the third failed to allege that the 

construction site had discharged into any of the rivers.98 This is not comparable to 

Lumar’s completed dock that is causing ongoing impairment to Cumberland 

Island’s aesthetic, recreational, and primitive values.  

And even though the group which challenged the General Permit lacked 

standing for its substantive claim, it had standing to challenge EPA’s “failure to 

provide the opportunity for a public hearing” because its “members use water bodies 

that may receive discharges authorized by the Permit” and these members’ 

 
96 Glynn Env't Coal., 2021 WL 313626, at *2. 
 
97 Id. at *3 
 
98 Texas Indep. Producers & Royalty Owners Ass'n v. E.P.A., 410 F.3d 964, 972 (7th Cir. 2005). 
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affidavits “stated that they would participate in the decision making process if 

allowed.”99 

The Center for a Sustainable Coast filed declarations in this case from two 

members — Karen Grainey and Carolyn Rader — who describe how Lumar’s dock 

has harmed them. 

Karen Grainey has been visiting Cumberland Island since the 1970s to enjoy 

its serenity and primitive character but her recreational, aesthetic, and spiritual 

interests have been harmed by Lumar’s dock.100 On past trips she observed the 

western coast of the island at the specific location where Lumar’s dock now 

stands.101 She feels that any new construction on Cumberland Island lessens its 

aesthetic and recreational values and diminishes her enjoyment of the island’s 

primitive and natural character.102 

Karen Grainey was surprised how large Lumar’s dock appeared when she saw 

it. It looked out of place and was noticeable well before the ferry arrived at the 

Dungeness dock. It was much more noticeable than an existing dock further in the 

distance. Karen Grainey goes to Cumberland Island to find refuge in its beauty and 

natural setting but seeing the Lumar dock lessened these values for her. She would 

enjoy future visits to Cumberland Island more if the dock is removed.103  

 
99 Id. at 977. 
 
100 ECF 75 at 3, ¶ 7. 
 
101 ECF 75 at 3, ¶ 9. 
 
102 ECF 75 at 7, ¶ 18. 
 
103 ECF 82-1 at 1-2. 
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Carolyn Rader grew up on Sapelo Island and has been visiting Cumberland 

Island regularly since the early 1980s. She used to explore the island with her 

father and enjoy its viewshed and protected shoreline and maritime forest.104 

Carolyn Rader enjoys hiking, backpacking, camping, exploring, birdwatching, 

enjoying wilderness, and learning about the natural ecology of the island. She 

enjoys the primarily undeveloped character of the island and intends to continue 

visiting each year.105 When she saw the Lumar dock she was shocked and appalled 

by it. She felt it was incongruous to see a new private dock, especially one so large, 

right next to Sea Camp and within the National Seashore. Seeing the dock along 

the estuary and maritime forest was an intrusion into her viewshed and lessened 

her enjoyment of seeing Cumberland Island.106 Carolyn Rader was distressed to 

visit a place meant to be returning to a primitive, undeveloped state and to instead 

find a new structure within the seashore.107  

These declarations are not “vague and conclusory”108 allegations which state 

only that one of the Center’s members “uses unspecified portions of an immense 

 
 
104 ECF 76 at 1, ¶ 3. 
 
105 ECF 76 at 2, ¶ 8. 
 
106 ECF 76 at 2, ¶ 9. 
 
107 ECF 76 at 2, ¶ 10. 
 
108 ECF 71 at 20 quoting GEC, 2021 WL 313626 and Texas Indep. Producers, 410 F.3d 964. 
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tract of territory, on some portions of which” the challenged project “has occurred or 

probably will occur by virtue of the governmental action.”109  

Karen Grainey and Carolyn Rader were also harmed when the Corps violated 

their procedural rights under NEPA by preparing an EA without public notice.110 

Karen Grainey would have provided comments explaining that the dock would 

impair Cumberland Island’s primitive state if she knew about Lumar’s 

application.111 Carolyn Rader was also “deprived of any opportunity to object” before 

the dock was approved.112 

The Supreme Court has explained that someone whose concrete interests may 

be harmed has standing to challenge an agency’s failure to prepare NEPA 

documentation even though they “cannot establish with any certainty” that it “will 

cause the license to be withheld or altered.”113 

The Corps claims that the Center has failed to show its harm is redressable 

because the Center hasn’t shown “that there is any additional remaining review 

necessary to inform the Corps’ decision-making.”114 But if a court concludes that an 

agency failed to follow a statute or regulation, the “injury is plainly 

 
109 Friends of the Earth, Inc. v. Laidlaw Env't Servs. (TOC), Inc., 528 U.S. 167, 183 (2000) citing 
Lujan v. National Wildlife Federation, 497 U.S. 871 (1990). 
 
110 Ouachita Watch League v. Jacobs, 463 F.3d 1163, 1173 (11th Cir. 2006). 
 
111 ECF 75 at 2, ¶ 6. 
 
112 ECF 76 at 4, ¶ 16. 
 
113 Lujan v. Defenders of Wildlife, 504 U.S. 555, 560–61, n. 7 (1992). 
 
114 ECF 71 at 21. 
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redressable . . . because the APA requires that a ‘reviewing court shall . . . hold 

unlawful and set aside agency action, findings, and conclusions found to be . . .  

arbitrary, capricious, an abuse of discretion, or otherwise not in accordance        

law . . .”115  

Karen Grainey and Carolyn Rader have been visiting Cumberland Island for 

decades and intend to continue, but Lumar’s dock lessens their enjoyment of the 

island’s aesthetic, recreational, and primitive values. These are cognizable harms 

that can be redressed by this Court. 

IV. Conclusion 

The Corps overlooked important factors when reviewing Lumar’s application, 

including how the dock and any consequent housing may impact the island’s 

primitive state — and whether approval may establish a precedent for future 

development. The Corps erred by drafting an EA and approving the dock without 

public notice. 

The Center requests that this Court grant its motion for summary judgment 

and deny the Corps’ cross-motion. 

Respectfully filed September 27, 2021. 

/s/ Jon L. Schwartz 
 
Jon L. Schwartz 
Ga. Bar. No. 631038 
Attorney for Plaintiffs Center for a Sustainable Coast and  
Karen Grainey 

 
115 Cahaba Riverkeeper v. U.S. Env't Prot. Agency, 938 F.3d 1157, 1163 (11th Cir. 2019) citing 
Ouachita Watch League v. Jacobs, 463 F.3d 1163, 1173 (11th Cir. 2006) and 5 U.S.C. § 
706(2)(A). 
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Jon L. Schwartz, Attorney at Law, P.C. 
1100 Peachtree St., N.E., Suite 250 
Atlanta, GA 30309 
404-667-3047  
jon@jonschwartz.net 

 
 

I certify I served Plaintiffs’ Response to Defendants’ Cross-Motion for Summary 
Judgment and Reply in Support of Plaintiffs’ Motion for Summary Judgment upon 
all counsel of record by way of the Court’s electronic case filing (ECF) system this 
September 27, 2021. 
 
/s/ Jon L. Schwartz 
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